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Tight budgets continue to be an issue for public employers, and many are exploring
new and different ways to control costs.  One option some public employers may be
considering is hiring outside vendors to perform certain services instead of using
current employees or hiring new ones. 

One of the most frequently asked questions during the PERMA payroll audit process is:
Do we need to report as employees individuals who receive a 1099 or are paid with
vouchers?  So this is a good time to review the impact of using vendors in lieu of
employees in regards to workers’ compensation.

Those of you who receive PERMA’s annual request for payroll information will see that
we request voucher pay and/or copies of 1099s for individuals who do not have their
own workers’ compensation coverage.  The reason this request is made is to make
sure any worker who would be considered your employee under the New York State
Workers’ Compensation Law is receiving coverage from PERMA.

It is important to note that issuing someone a 1099 form or paying them
through a voucher does not automatically mean they will not be
considered an employee under the Workers’ Compensation Law.  

If you go to the New York State Workers’ Compensation Board website
(www.wcb.ny.gov), you will find a list of criteria under their definition of “Who Is An
Employee Under the Workers’ Compensation Law?” On page 4 is a summary of the
five criteria that separate an employee from an independent contractor.

Which is Which
Under the Workers’
Compensation Law?

vs.Employee
Independent Contractor 

BY JENNIFER SCHACHT,
WCP, CISR, PERMA SENIOR
PAYROLL AUDITOR
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The Chinese proverb, “May you live in interesting
times,” could not be more appropriate in describing 
the past few months.

John Nielsen, who succeeded me as president of
PERMA in 2011, resigned his position for personal
reasons after the PERMA annual meeting in May. 
At the request of the Board of Directors, I have
returned as the chief administrative officer of PERMA.
Having served in the role for 22 years before John, it
has been a seamless transition. We will be building
upon the executive team in the coming months.

As many PERMA members know, PERMA is managed
under an agreement with Northeast Association
Management, Inc. (NEAMI). PERMA staff are actually
employees of NEAMI. Since its inception in 1982,
PERMA has always contracted for staff, initially with 
the New York Conference of Mayors (NYCOM) 
from 1982-89, and since then with NEAMI and its
predecessor company. NEAMI holds a third-party
administrator’s license (TPA) with the New York
Workers’ Compensation Board (WCB) that permits 
it to manage claims on behalf of PERMA.

We are happy to report that the Workers'
Compensation Board has renewed this license, 
but not before first declining to do so. That initial

decision appears to have been driven primarily by
some concerns related to the work of an attorney 
who had been representing PERMA. NEAMI and
PERMA worked with the WCB to address concerns,
and then the Workers' Compensation Board
unanimously approved the renewal. 

Both PERMA and NEAMI are stronger as a result of
this experience. Both organizations are committed to
working more closely with the WCB to identify and
address concerns when they arise to avoid similar
experiences. For its part, PERMA has resolved to be
clearer about its relationship with NEAMI in its
communications materials. 

MEANWHILE, PERMA CONTINUES 
TO THRIVE. 

PERMA enjoyed a very successful renewal of
membership on June 1, our largest renewal date, with
more than 90% of the public entities retaining their
PERMA membership. Moreover, new memberships
outpaced lost memberships, and PERMA experienced
net growth. Our fiscal year ending May 31 was the
most successful financially in quite a number of years.
We expect the results of the FY13 audit, currently
under way, to be most satisfying.
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Frontlines BY BRENT WILKES, ARM, CAE

Much has happened at PERMA since the publication of the last newsletter.

Continued on page 8

Managed by Northeast Association Management, Inc.

Public Employer Risk Management Association, Inc. (PERMA), the largest and most successful self-insurance pool for public entities in
New York State, has been administered by Northeast Association Management, Inc. (NEAMI) since 1995. NEAMI, with its staff of
approximately 70 professionals, provides claims management services, as well as nurse case management, loss control, coverage
underwriting, and general member services.  
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SLU is the workers’ compensation abbreviation for Scheduled 
Loss of Use.      

A Scheduled Loss of Use or SLU award is typically given when a
worker has sustained an injury that results in some form of permanent
limitation to a specific body part. Permanent limitation happens when
the injured worker has less ability with the injured body part than
he/she had before the workplace injury. (Important note: an injured
worker can receive a SLU award even if there has been no or limited
lost time from work.)  

Normally, SLU’s refer to the arms, legs, hands, feet, eyes and ears.
Injuries that normally lead to SLU awards are fractures, dislocations,
amputations, tears, nerve damage, severe sprains, and vision or
hearing loss.  

SLU’s are not awarded for neck, back and psychological injuries.
Those injuries would fall under a “permanent partial classification”,
which we will cover in a future column.  

Once the injured worker has either healed or achieved the best level
of medical improvement deemed possible, an evaluation is performed
by the treating physician and/or a PERMA consultant. Generally, this is
done approximately one year after the accident or most recent
surgery, if applicable. The Workers’ Compensation Board will often
advise the injured worker of the SLU award potential and direct the
injured worker to see a doctor to obtain an opinion.  

Using guidelines established by the New York State Workers’
Compensation Board and the American Medical Association, the SLU
evaluation determines the specific percentage of permanent
limitation(s) of the injured body part(s).    

Once the percentage of limitation is determined, a standard chart with
a fixed amount of weeks of compensation for each body part is used
to determine the SLU award. (Maximum awards can range from 15
weeks to 312 weeks depending on the body part). The number of
weeks determined is then multiplied by the compensation rate (two-
thirds of the worker’s average salary, up to the state maximum). The
state maximum rate of compensation has increased since the 2007
reform and as a result SLU awards have seen a substantial increase in
the amount paid.  

For example, an injured worker who makes $1200 a week has work-
related carpal tunnel surgery. One year post-surgery, it is determined
that the worker has a 15% SLU of the hand. This would entitle the
worker to 36.6 weeks of benefits based on the SLU chart.  

1. The maximum number of weeks allowed for a hand injury is 244.

2. The injured worker has a 15% permanent limitation to the use 
of the hand.

3. 15% of 244 weeks = 36.6 weeks.

4. Worker earns $1200 weekly. Two-thirds of their average 
weekly wage (the workers’ compensation rate) is $792.07 
(the state maximum).

5. $792.07 a week for 36.6 weeks = $28,990

Prior to the 2007 reforms, the injured worker would have received a
total award of $14,640 (36.6 weeks X the 2006 maximum rate of
$400) for the same injury. 

Normally both the injured worker and PERMA will get a SLU opinion.
If those opinions vary, which they often do, PERMA attempts to reach
a compromise with the injured worker. If an agreement cannot be
reached, the Workers’ Compensation Board will make the final
determination.

Once the award amount is determined, the employer is normally
allowed to receive full reimbursement for any wages paid to the
worker while they were out of work due to the injury.  An injured
worker can receive multiple SLU awards for multiple injuries to
different body parts, whether it is from the same or different injuries.
If a worker has received a previous SLU award to the same body part,
a credit is usually given for any prior award and only the balance
would be payable on the new injury.  

There are also situations where a SLU may be anticipated but due to
severe loss of use, multiple injuries or chronic medical issues, the SLU
may not be awarded and a permanent partial award may be given. 

If you have any questions regarding SLU awards, or any
compensation terms, please feel free to contact any of
PERMA claims staff.  

BY RICH HAYES
ASSISTANT DIRECTOR, CLAIMS

Unless you are familiar with the inner workings of the New York
State workers’ compensation system, the abbreviations and
acronyms used during the claims process could just as easily be
mistaken for something you would see on an eye doctor’s chart.

To help our members better understand the complex and often
confusing world of workers’ compensation terminology, we will be
running a new feature in our newsletter devoted to explaining
some of the more common terms in the comp world.    

This month’s topic

SLU awards

COMP
TERMSUnderstanding 

the complex and
confusing workers’
compensation
terminlogy

101
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Employee vs. Independent Contractors: 
Five criteria that separate an employee from an independent contractor. Continued from page 1

The New York State Workers’ Compensation Board
also lists some criteria in addition to those listed above
for identifying independent contractors. They are
considered independent contractors if they:

• have a FEIN from the IRS

• maintain a separate business location

• operate under contract

• advertise their services

• provide a certificate of liability insurance to you  

Be sure to request a certificate of insurance if
you do not want them added to your coverage.

•Right to Control – “A person or organization controlling the
manner in which the work is to be performed indicates that the task
is being performed by an employee.”  

- If you direct when, where and how the duties are to 
be performed, the worker is likely an employee.

- If you are told how and when duties will be performed, 
and duties are performed unsupervised, the worker is likely 
an independent contractor. 

•Character of Work – “Work being done that is consistent with
the primary work performed by the hiring business indicates that the
labor is being done by an employee.”  

- If you hire a seasonal custodian to help out your staff during 
the summer, the worker is likely an employee.

- If you hire a DJ for a special event, the worker is likely 
an independent contractor.

•Method of Payment – “Employees tend to be paid on an
hourly, daily, weekly, or monthly basis.”  

- If you pay them on this basis and withhold taxes, no matter if 
they are paid using a W2 or 1099, the workers are likely 
employees. The same holds true if they make under $650 
and therefore are paid through a voucher.  

- If you pay for a service in its entirety, the worker is likely 
an independent contractor.

•Furnishing Equipment/Materials – “A business providing the
equipment and/or materials used by people in performing the work
tends to indicate an employer-employee relationship.”  

- If you hire a person to mow the lawn with your mower, the 
worker is likely an employee.

- If you hire a lawn service that brings its own equipment, it is 
likely an independent contractor.  

•Right to Hire/Fire – “A business retaining the authority to hire
and fire the individuals performing the work indicates an employee is
performing the work.”  

-An independent contractor would have to violate their 
contract with you in order to have their services terminated.

All of these factors are reviewed when determining whether or not
we will have to include a worker on your payroll audit. As always, if
a claim should arise, the decision of whether or not the person is an
employee would ultimately be determined by a workers’
compensation law judge.

As an example, let’s say your municipality regularly uses the DPW
Superintendent’s 18 year old son to provide lawn care for the town
hall. You pay this individual on a 1099, but you also supply him with
the equipment and a time schedule that he must follow. He does 
this work on the side and doesn’t carry workers’ compensation
insurance. If this individual gets injured while performing those duties
for you, the New York State Workers’ Compensation Board would
most likely consider this a compensable injury and hold your
municipality responsible for his workers’ compensation costs. 
Also, keep in mind that New York is one of many states
that have enacted legislation making it a felony for
employers to conceal, underreport, or misclassify 
workers as independent contractors.

If you have any questions on whether or not a person should
be included as an employee on your workers’ compensation
audit, please contact me at our toll free number, 
888-737-6269, ext 3013 or via email at
jschacht@perma.org.

Additional Criteria For Identifying
Independent Contractors
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Globally Harmonized System 
of Classification & Labeling

OSHA’s Hazard Communication Standard is now aligned with the United Nations’ Globally Harmonized System of
Classification and Labeling of Chemicals. According to OSHA, this update to the Hazard Communication Standard (HCS)
provides a common and coherent approach to classifying and communicating hazard information on labels and safety data
sheets. This revision is improving the quality and consistency of hazard information in the workplace, making it safer for
workers by providing easily understandable information on proper handling and safe use of hazardous chemicals.

This change will affect every employer falling under OSHA as well as those regulated under approved state plans, such as
New York State PESH for public employers.

The first deadline in the implementation phase is December 1, 2013. By this date, employers must train workers on the new
label elements and safety data sheet format. Although the new standard includes an extended phase-in period for
manufacturers and distributors, it is expected that many will start using the new labeling and Safety Data Sheets much earlier.

OSHA has prepared various types of materials that explain the new changes to the requirements of the HCS, including a
list of frequently asked questions, QuickCards, fact sheets, and more.  These free materials are available on OSHA’s
Hazard Communication Web Page at:  http://www.osha.gov/dsg/hazcom.

Workers must be trained by December 1, 2013

HAZARD COMMUNICATION
Online Course PERMA’s Safety Institute now offers a new online training

course to assist members with training on this important
change to Hazard Communications. Log into PERMA
Safety Institute at www.perma.org or contact Anna
Brouker via email at abrouker@perma.org for more
information.

If you have information regarding Workers’ Comp fraud and were unsure how to report it –
you can now call 1-855-FRAUD-ASAP or 518-220-0302. 

PERMA has established this toll-free phone line for the purpose of confidential reporting of insurance fraud, 
so please don't hesitate to contact us if you have any information.

100% Anonymous Fraud Hotline
1-855-FRAUD-ASAP or 518-220-0302
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Update on Activities…

The Institute accomplishes this by conducting surveys, developing white papers, and
monitoring and evaluating workers' compensation issues.  The Institute shares its findings
with legislators, regulators, journalists, and other opinion leaders across New York State
and beyond.

A highlight of the Institute’s recent activities is below.

Assessment Reform: The Institute’s research on the cost of assessments in New York
gained some traction and was cited by business interests such as the Public Policy
Institute and the Rochester Business Alliance. It was also cited in various mainstream
press articles dealing with the cost of workers’ compensation in New York. The cost of
assessments also caught the attention of the Governor Andrew Cuomo’s office and the
April budget took some steps which should begin to reduce the cost of this mandate to
New York employers and taxpayers.

New Research: The Institute published its first analysis of New York’s standing in
studies comparing costs and outcomes of workers’ compensation claims among the
states. While each of these studies had its own perspective on workers’ compensation,
they all reached a very similar conclusion: New York is a very high cost state that could
do better by its injured employees. The study is located at www.wcpinstitute.org.

Compensation Chronicles: The Compensation Chronicles blog has continued to
draw readers to the Institute’s website. As of August 1st, we had over 3,740 unique
visitors and we believe we are well on our way to becoming the “go to” source for
information about the impact of workers’ compensation on municipalities.

Information Clearinghouse: The Institute continues to be a source of information
for the mainstream press, which only occasionally deals with workers’ compensation
issues. Since the last newsletter we were mentioned in news stories in the New York
Daily News, the New York Post, the Buffalo News, the Democrat and Chronicle, the
Star Gazette, the Journal News, the Capital District Business Review, the Daily Record,
the Troy Record, and the Times Union. The Institute also continues to be a source of
information for trade journals such as WorkCompCentral, the Independent Insurance
Agents & Brokers of New York, the Insurance Journal and the Capital Business Blog.

Additionally, op-ed pieces by Executive Director Paul Jahn were published by the
Gannett organization and in the Sunday Buffalo News.  

Reducing New York’s costs is an enormous undertaking that will only be successful if
policy makers enact outlined reforms. The Institute will continue to provide meaningful,
accurate data to support these efforts.

If you would like more information on the Institute, please visit our website 
at www.wcpinstitute.org , follow us on Twitter @CompTank or on LinkedIn.
You may also contact Paul Jahn, executive director at pjahn@wcpinstitute.org

The Workers’ Compensation Policy Institute studies workers’ 
comp-related policy issues. It provides insight on how they affect
services, costs, and property taxes in New York’s counties,
municipalities, and other public entities. 

PERMA 2013 
Annual Conference...
where work and pleasure
peacefully coexsist.

Wellness
Fair

Educational
Workshop

That’s quite
a sandwich!

Who is 
this guy?
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Laura McKane representing the Town of
Vestal accepts PERMA’s Kenneth Herman
Memorial Award from PERMA Board
Chair, Stephen Altieri.

On May 23 & 24, the 2013 PERMA Annual Conference and Membership Meeting
was held at the Sagamore Resort on Lake George. The annual conference serves
the educational and networking needs for our members. A series of workshops
were presented to educate about strategies that help prevent workplace injuries
and reduce the costs associated with them. On Thursday evening, awards were
presented to those members with exemplary safety and health practices. 
Here are this year’s award winners.

Ted Riehle representing the
Town of Webb accepts
PERMA’s Special Achievement 
Safety Award.

Ed Starowicz representing the
Town of Pittsford accepts PERMA’s
Kenneth Herman Memorial Award.

Michele Scarlata
representing the Town of
Penfield accepts PERMA’s
Wellness in the Workplace
Award.

Winner not pictured:
Steuben County – NYSAC
Pioneer Award, accepted on
behalf of the County by
Steve Acquario, NYSAC
Executive Director

Judith Christiansen representing the Horseheads
Central School District accepts PERMA’s NYSSBA
Pioneer Award alongside Tim Kremer, NYSSBA
Executive Director.

Continued on page 8

Member
Awards

PERMA
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Frontlines Continued from page 2

Continued from page 7

20 Years

Town of Fabius
Glenwood Water District
Town of Greenville (Greene Co.)
Town of Groton
Village of Hamburg
Hampton Bays Public Library
John Jermain Memorial Library
Town of Pelham
Roslyn Rescue Hook & Ladder
Village of Roslyn
Village of Scotia
Southampton Volunteer Ambulance
Syosset Public Library

15 Years

Belgrave Water Pollution Control District
Town of Big Flats
Carlisle Fire District #1
Essex County
Greenville Fire District
Kenmore Fire District
Mannsville Free Library
Pocantico Hills Fire District
Rockland County Solid Waste Authority
Westbury Fire District
Westbury Water District 

In recognition of continuous years of participation in the PERMA 
Workers’ Compensation Program

Member
Awards

PERMA

9 Cornell Road, Latham, NY 12110
P.O. Box 12250, Albany, NY 12212-2250
Tel: (518)220-1111 • Fax: (877)PERMA-FAX 
Toll Free in US: (888)PERMA-NY

In the past few months, we have also embarked on a new strategic
relationship with the New York State School Boards Association
(NYSSBA), a notable and prominent association that is a leading voice
in education in our state. The endorsement of PERMA by NYSSBA
effectively doubles the size of the public entity market that PERMA
actively serves. NYSSBA represents more than 700 boards of
education all across New York. For the school districts and BOCES
consortiums that belong to NYSSBA, PERMA programs offer viable
solutions to address perennial problems with the long-term cost
burdens of workers’ compensation.

NYSSBA joins the New York State Association of Counties (NYSAC) 
as another strategic partner with PERMA. NYSAC has partnered with
PERMA since 2011 to the benefit of many counties, and PERMA has
added 89 new members since the partnership was forged.

In the coming months, as always, PERMA will continue to work 
to control the rising costs of workers’ compensation in New York. 
We continue that battle armed with more recent financial success 
and a growing list of strategic partnerships. We are all committed to
controlling costs and gaining the most value in services for the wide
array of public entities our membership represents.
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