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Members of PERMA
With over 550 member organizations comprised of 41,000 plus employees, 
understanding how New York’s legalization of marijuana affects your business or 
municipality is crucial to ensure that members are in compliance with both New York 
State and federal law.

Currently, PERMA has members who are:

Bridge authorities
Cities
Counties
Development authorities
Fire districts
Libraries
Park districts
Parking districts
Port districts

Urban renewal agencies
Villages
Water boards and districts
Water pollution control districts
Sanitation districts
Schools
Towns



Marijuana Regulation and 
Taxation Act of 2021.
On March 31, 2021, Governor Andrew M. Cuomo signed legislation 
(S.854-A/A.1248-A) legalizing adult-use cannabis, fulfilling a key 
component of his 2021 State of the State agenda. The bill establishes the 
Office of Cannabis Management to implement a comprehensive 
regulatory framework that covers medical, adult-use and cannabinoid 
hemp. The bill also expands New York State's existing medical marijuana 
and cannabinoid hemp programs. The legislation provides licensing for 
marijuana producers, distributors, retailers, and other actors in the 
cannabis market, and creates a social and economic equity program 
to assist individuals disproportionately impacted by cannabis 
enforcement that want to participate in the industry.

The entire text of the MRTA, along with its sponsor 
memo, as signed into law can be found at these 
websites:
https://www.nysenate.gov/legislation/bills/2021/S854

https://legislation.nysenate.gov/pdf/bills/2021/S854A
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Marijuana is Legal.
What am I allowed to do?

Every adult over the age of 21 is now permitted to 
possess, purchase, and transport up to 3 ounces of flower 
marijuana or up to 24 grams of concentrated cannabis.

Marijuana can be smoked and/or consumed at any place 
permitted under the Clean Indoor Air Act, which limits 
where smoking can occur. Simply put, you can smoke 
marijuana where cigarettes can be smoked, except for in 
cars, on federal property, schools, workplaces, hospitals, 
public transportation locations, restaurants, bars, cigar 
bars, or any other food service establishment.

Medical marijuana patients can now smoke flower 
marijuana. They were previously only allowed to use oils 
or consume edibles.

Importantly, many low-level marijuana possession 
convictions will be automatically expunged!
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Marijuana is 
Legal.
What will I be 
allowed to do 
in the future?

Possession of marijuana inside 
the home is limited to 3 ounces 
right now, but it will increase to 
up to five pounds once home-
growing is permitted under 
soon-to-be created 
regulations.

In at least 18 months, individual 
home growers will eventually 
be able to possess 3 mature 
and 3 immature plants. A 
household will be permitted to 
have up to 6 mature and 6 
immature plants. This will likely 
happen sooner for certified 
medical marijuana patients—
possibly as soon as 6 months 
since the law was passed.
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Marijuana is 
Legal.
What will I be 
allowed to do 
in the future?

Sale of adult use recreational 
marijuana at licensed 
dispensaries and on-site 
consumption locations like 
lounges are heading to a street 
corner near you, but they can’t 
begin until at least April 1, 2022.

Selling marijuana legally will 
require proper licensing by the 
state. Dealers like some of our 
clients will be out of business.
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Marijuana is 
Legal.
What will I be 
allowed to do 
in the future?

Municipalities have until 
12/31/2021 to opt out of 
dispensaries or on-site 
consumption locations being 
opened in their jurisdictions, 
but they cannot opt out of 
grow, test, or packing facilities. 
They cannot prevent the 
consumption of marijuana at 
homes within their jurisdiction.

These sites cannot be near 
schools or churches
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Marijuana is Legal.
Is anything still illegal?

YES!!
And very much so!
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Marijuana is Legal.
Is anything still illegal?

Transport of marijuana across state borders. In other words, it’s 
illegal to drive to our neighbors like Massachusetts, buy an ounce, 
and then come to back to NY with it.

Selling either recreational marijuana or medical marijuana 
without a license. Medical marijuana licenses have been in 
effect since that was made legal, but adult use recreational 
marijuana licenses will not be issued until at least next year.

Smoking marijuana in a car – that means no hot-boxing!

Driving while impaired by marijuana

Unlicensed possession of more than 3 ounces and up to 16 
ounces is a violation, between a pound and five pounds is class 
A misdemeanor, five to ten pounds is a class E felony, and more 
than 10 pounds is a class D felony.
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NO

Marijuana is Legal. Can everyone consume it?

Generally, no business or state entity can penalize 
someone for partaking in recreational or medical 
marijuana.

Employers must follow Labor Law Section 201-D. That 
statute prohibits employers from penalizing employees 
from using marijuana on their own time and off employer 
property.

Any marijuana used prior to work that impairs 
someone in an articulable fashion is prohibited. 
Even if an employee’s use is on their own time and off 
work property, if that use becomes habitual, affects 
work performance, or causes an employee to be 
impaired at work, then the employer can take action 
against that employee. Also, an employer can prohibit 
the use of marijuana by an employee if permitting use 
would actually cause the employer to violate federal 
law or regulation.
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Marijuana is Legal. Can everyone consume it?
Let’s do a couple case studies:

CDL holdersFirefighters, EMTs, 
and police officers

Landlords and 
public housing 

authorities
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Marijuana is Legal.
Can everyone consume it?
Firefighters, EMTs, and Police Officers

Members who employ firefighters, EMTs, or police 
officers, or those PERMA members who have 
volunteers, should hue closely to Labor Law 201-D. 
That means that these individuals may be allowed to 
use recreational or medical marijuana on their own 
time and off work property so long as its use does 
not impair their job functions or become habitual.

This is with one big caveat. If any of these people do 
have CDLs, they are subject to federal regulations 
that we’ll discuss later on.
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Marijuana is Legal.
Can everyone consume it?
CDL Holders

CDL holders cannot use marijuana—medically prescribed or 
recreationally—at any point in time. The reason is that CDLs are 
creatures of federal regulations and those regulations say the 
following:

§382.213   Controlled substance use.
(a) No driver shall report for duty or remain on duty requiring the performance of 
safety sensitive functions when the driver uses any drug or substance identified in 21 
CFR 1308.11 Schedule I.
…..
(c) No employer having actual knowledge that a driver has used a controlled 
substance shall permit the driver to perform or continue to perform a safety-sensitive 
function.

These regulations, along with NY’s VTL, go on to state that drivers 
who use marijuana are not medically qualified to possess CDLs 
or drive commercial vehicles. See 49 CFR §§ 391.11(b)(4) and 
391.41(b)(12)).
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Marijuana is Legal.
Can everyone consume it?
Landlords and Public Housing Authorities

Landlords may not restrict use of marijuana or penalize people 
for its use unless (1) doing so would cause them to run afoul of 
federal law or regulations; or (2) they already have in place a 
no smoking policy (cannot restrict medical marijuana usage).

Adult use recreational and medical marijuana possession and 
use in Section 8 properties is still forbidden. Check out this 
memo from Housing and Urban Development on the issue of 
medical marijuana:

https://www.hud.gov/sites/documents/MED-MARIJUANA.PDF.
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Marijuana
Impaired Driving
Despite a belief that marijuana-
impaired driving would be made a 
traffic infraction like driving while 
ability impaired by alcohol (think 
alcohol is legal and impaired driving 
is a traffic infraction, why not 
marijuana?), the Legislature chose 
to keep marijuana-impaired driving 
a crime!!!
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Driving While Ability
Impaired By Drugs

No person shall operate a motor 
vehicle while the person’s ability to 
operate such vehicle is impaired by 
the use of a drug as defined in this 
chapter.

The definition of a drug changed 
because marijuana was removed 
from the Public Health Law’s list of 
controlled substances but was 
added to the list of drugs in the 
Vehicle and Traffic Law.

§ 1192 (4)
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Marijuana
Impaired Driving
Marijuana-impaired driving is an unclassified 
misdemeanor punishable by up to a year in jail, 
three years on probation, a fine and surcharge up 
to $1,400, a license revocation of at least six months, 
and various fees and classes with DMV.

There is no per se level of marijuana impairment. It 
remains impairment to any extent. This is very 
important because marijuana remains in the blood 
stream for several weeks after consumption and 
blood draws can distinguish between the active 
and inactive metabolites of THC—delta 9 
tetrahydrocannabinol and 11-nor-9-carboxy-delta-
9-tetrahydracannibinol.

How can you distinguish between presence of a 
drug like marijuana in your blood versus actual 
impairment of an ability to drive?
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Marijuana
Impaired Driving
A CDL holder will lose his or her license for at 
least a year if convicted of an impaired 
driving offense. That person could lose it 
permanently if convicted of a second.
NY is an implied consent state in terms of 
whether motorists must consent to chemical 
tests to determine alcohol or drug content 
after an arrest for impaired driving. If a 
motorist refuses that consent, his or license 
may be subject to revocation by DMV 
following a refusal hearing. A CDL holder 
found to have refused consent for a chemical 
test is subject to an 18-month license 
revocation.
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Marijuana Impaired Driving

The odor of marijuana can 
no longer be used as the 
basis to search a vehicle, 
person, or property, but it 
can be used as the basis 
to detain someone for 
further investigation of 
impaired driving.

You’ll start to see an 
increase in the number of 
NHTSA-certified drug 
recognition experts or 
evaluators. These are law 
enforcement officers who 
receive special training in 
the field of drug-impaired 
driving.

Here’s what to expect for the future of impaired driving detection:
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Marijuana Impaired Driving

Field sobriety tests, especially those standardized 
field sobriety tests like the horizontal gaze 
nystagmus test, walk and turn test, and one leg 
stand test, are not currently validated by NHTSA 
for marijuana impairment. In other words, they 
have not studied whether these tests are 
effective to detect marijuana impairment. 
People high on marijuana do not exhibit 
nystagmus, though.

Here’s what to expect for the future of impaired driving detection:

A saliva-based instrument called the Draeger 
DrugTest 5000 is currently being tested in New 
York State. This device tests saliva to determine 
recent use and presence. It does not test amount 
of marijuana that might be present. Essentially, it’s 
equivalent to a preliminary breath test used for 
alcohol presence.

20



Intersection Of Federal 
And NYS Laws

Supremacy clause of the federal 
constitution says that federal law trumps 
state law!

Although several states have passed laws 
legalizing marijuana, it remains a 
controlled substance in federal law and is 
thus illegal. This has caused significant 
confusion across multiple industries.
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Intersection Of Federal And NYS Laws
We’ve already discussed some issues between federal and NYS laws on 

marijuana, but here are some other pitfalls to keep in mind:

For years, marijuana use and 
marijuana-related convictions 

ran afoul of federal student loan 
requirements. In other words, a 

hopeful student may have been 
disqualified from obtaining these 

funds in the past. That is set to 
change with new laws

Cannot purchase or possess a 
firearm if suspected of use or 

possession of a controlled 
substance, which includes 

marijuana.

Although low-level marijuana 
possession is rarely 

prosecuted at the federal 
level, drug trafficking is and 
that might include transport 

of marijuana across state 
borders.
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What is 
Delta 8 THC?
Delta 8 THC is basically the same 
thing. It will get you high and cause 
similar effects as delta 9 THC—the 
THC everyone is familiar with. It’s just 
that delta 8 THC can be extracted 
from hemp plants, which is federally 
legal while non-hemp plants are 
not. Thus, delta 8 THC’s legality is 
“questionable”.
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Any Questions?
The information provided in this 
presentation is for informational 
purposes only. It is not intended to be 
specific legal advice. Viewing this 
presentation does not create an 
attorney-client relationship. You should 
consult an attorney for individual 
advice regarding your situation. While 
we invite you to contact us, please 
note that doing so does not create an 
attorney-client privilege unless and until 
you are accepted as a client.
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Derek S. Andrews, Esq. 

W: 518-459-1223
C: 505-803-6428

dandrews@naveteam.com

Nave Law Firm 
125 Wolf Road, Suite 316
Albany, New York 12205


